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DIGEST 

1 .  Protest alleging a defect in specifications, filed after 
the protester's bid was rejected as nonresponsive, is 
untimely because, under the General Accounting Office Bid 
Protest Regulations, protests of alleged improprieties in a 
solicitation which are apparent prior to bid opening are 
required to be filed before bid opening. 

2. Where a bidder states that it intends to provide a 
product that will not meet the solicitation's specifications 
and provides nonconforming samples for evaluation, the 
contracting officer properly rejected the bid. 

DECISION 

Platt c Son, Inc., protests the rejection of its bid as 
nonresponsive under invitation for bids (IFB) No. 
DLA500-87-B-0273, a total small business set-aside issued by 
the Defense Industrial Supply Center (DISC), Philadelphia, 
Pennsylvania, for 640 multiple leg steel slings. Platt 
contends that the IFB's specification is defective and 
cannot be met; that the rejection of its bid was based on a 
specification that was not cited in the IFB; and that DISC 
should not have lifted the "stop work" order that was 
issued to H.V. McCartney Enterprises, Inc., the firm to 
which award was made under the IFB. 

We dismiss the protest in part and deny it in part. 

Issued on December 4, 1986,  the IFB required class 2 
multiple leg steel slings with terminal attachments 
manufactured in accordance with basic military specification 
MIL-S-52432, which sets forth the strength and dimensional 
requirements for the slings. The basic specification 
incorporated federal specification RR-C-271 for application 
to chains and attachments. The slings were required to have 
two welded chain link legs and forged coupling (or 



connect ing)  l i n k s  a t  each end. The coupl ing l i n k s  were t o  
be a t t a c h e d  t o  a round l i f t i n g  r i n g  a t  t h e  upper end and 
t e r m i n a l  f i t t i n g s  ( s u c h  as a h o i s t ,  s l i p  o r  drum hook) a t  
t h e  lower end. This p r o t e s t  involves  t h e  requirement f o r  a 
forged  coupl ing  l i n k  with a 3/4-inch d iameter  and a 1/2-  
inch cha in .  

Bids were opened on January  6, 1987. P l a t t ' s  bid of $210 
per s l i n g  w a s  lowest. McCartney, t h e  t h i r d  low b idder  a t  
$271 . 36 p e r  s l i n g ,  p r o t e s t e d  any p rospec t ive  c o n t r a c t  award 
t o  e i t h e r  P l a t t  o r  t h e  second low b idde r ,  Ca ro l ina  Chain & 
Cable Co., contending t h a t  it had submit ted t h e  b e s t  
p o s s i b l e  p r i c e  and t h a t  t h e  lower b i d s  of bo th  P l a t t  and 
Caro l ina  m u s t  have omi t ted  something material, such as t h e  
r equ i r ed  type  of a l l o y  o r  p l a t i n g .  As a r e su l t  of a post-  
b id  opening i n q u i r y  conducted by t h e  c o n t r a c t i n g  o f f i c e r  i n  
response t o  McCartney's p r o t e s t ,  C a r o l i n a ' s  b i d  was r e j e c t e d  
a s  nonresponsive t o  t h e  I F B ' s  small bus iness  se t - a s ide  
requirements, and P l a t t ' s  b id  was r e j e c t e d  as nonresponsive 
because 21/32-inch, r a t h e r  t han  t h e  r equ i r ed  3/4-inch, 
coupl ing  l i n k s  were o f f e r e d .  

A f t e r  de te rmining  t h a t  McCartney's o f f e r e d  s l i n g s  would 
conform t o  t h e  s p e c i f i c a t i o n s ,  t h e  c o n t r a c t i n g  o f f i c e r  
awarded t h e  c o n t r a c t  t o  t h a t  f i rm on January  20, 1988. By 
l e t t e r  of January  2 9 ,  P l a t t  p r o t e s t e d  t h e  r e j e c t i o n  of i t s  
b id  as nonresponsive,  contending t h a t  it o f f e r e d  a 21/32- 
inch coupl ing  l i n k  because a 3/4-inch coupl ing  l i n k  cannot  
f i t  i n t o  a 1/2-inch c h a i n  as requi red  by t h e  s p e c i f i c a t i o n s .  
I n  response,  t h e  c o n t r a c t i n g  o f f i c e r  i s sued  a " s t o p  work" 
o rde r  t o  McCartney pending t h e  outcome of a t e c h n i c a l  
e v a l u a t i o n  of P l a t t ' s  c o n t e n t i o n  and examination of 
component samples provided by P l a t t .  

The t e c h n i c a l  e v a l u a t i o n  i n d i c a t e d  t h a t  a l though  P l a t t '  s 
o f f e r e d  s l i n g  p a r t s  could not  meet t h e  s p e c i f i c a t i o n ' s  s i z e  
requi rements ,  t h e  components of o t h e r  manufacturers could 
meet t h e  r equ i r emen t so l /  The agency noted t h a t  P l a t t ' s  bid 
was a l s o  unacceptable  &cause it o f f e r e d  welded l i n k s  r a t h e r  
than  t h e  forged l i n k s  t h a t  are requi red  by t h e  s p e c i f i c a -  
t i o n .  The agency a l s o  examined s u p p l i e r  q u o t a t i o n s  used by 
McCartney i n  i ts  bid and reaf f i rmed t h a t  a l l  components t o  
be used i n  t h e  s l i n g s  o f f e r e d  by McCartney would conform t o  
t h e  s p e c i f i c a t i o n s .  Accordingly,  on August 19 ,  t h e  
c o n t r a c t i n g  o f f i c e r  denied P l a t t ' s  agency-level  p r o t e s t .  

1 /  The t e c h n i c a l  e v a l u a t i o n  r e f e r r e d  t o  s p e c i f i c a t i o n  
KIL-S-52432A, da t ed  J u l y  26, 1985, which superseded MIL-S- 
52432, d a t e d  J u l y  1 9 ,  1965, t h e  ve r s ion  of t h e  s p e c i f i c a t i o n  
c i t e d  i n  t h e  IFB. 
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P l a t t  p r o t e s t s  t o  our O f f i c e  t h a t  t h e  s p e c i f i c a t i o n  is 
d e f e c t i v e  because t h e  r equ i r ed  coupl ing  l i n k  with a 3/4-inch 
d iameter  is t o o  l a r g e  f o r  t h e  1/2-inch cha in .  Under our Bid 
P r o t e s t  Regulat ions,  p r o t e s t s  of a l l e g e d  impropr i e t i e s  i n  a 
s o l i c i t a t i o n  which are appa ren t  p r i o r  t o  bid opening are 
requ i r ed  t o  be f i l e d  be fo re  bid opening. 4 C.F.R. 
§ 2 1 . 2 ( a )  ( 1  ) ( 1  988) . While t h e  p r o t e s t e r  claims t h a t  it did  
not  know of t h e  d e f e c t  u n t i l  af ter  bid opening, t h e  r equ i r ed  
dimensions f o r  t h e  cha in  and coupl ing l i n k  were c l e a r l y  
s p e l l e d  o u t  i n  t h e  s p e c i f i c a t i o n .  Therefore ,  because 
P l a t t ' s  p r o t e s t  w a s  f i l e d  only a f t e r  i ts bid was r e j e c t e d  as 
nonresponsive,  w e l l  a f t e r  t h e  b id  opening d a t e ,  t h i s  p o r t i o n  
of t h e  p r o t e s t  is d ismissed  as untimely.  

P l a t t  a l s o  contends t h a t  t h e  agency improperly eva lua ted  i t s  
b id  on t h e  b a s i s  of r e v i s i o n  A t o  t h e  b a s i c  s p e c i f i c a t i o n  
(MIL-S-52432A) even though t h e  IFB inc luded  only t h e  b a s i c  
s p e c i f i c a t i o n  (MIL-S-52432). I n  t h i s  regard ,  D I S C  e x p l a i n s  
t h a t  t h e  repea ted  references t o  t h e  r e v i s e d  s p e c i f i c a t i o n  i n  
t h e  record resulted from an erroneous r e fe rence  t o  t h e  most 
c u r r e n t  v e r s i o n  of t h e  s p e c i f i c a t i o n  by a t e c h n i c a l  
employee, which e r r o r  w a s  i n a d v e r t e n t l y  repea ted  by t h e  
c o n t r a c t i n g  o f f i c e r  i n  h i s  l e t t e r  t o  P l a t t  denying t h e  
f i r m ' s  agency-level  p r o t e s t .  D I S C  ma in ta ins  t h a t ,  
no twi ths tanding  r e f e r e n c e s  t o  r e v i s i o n  A, t h e  eva lua t ion  of 
b i d s  and c o n t r a c t  award was i n  accordance with t h e  b a s i c  
s p e c i f i c a t i o n ,  as set  f o r t h  i n  t h e  I F B .  

Revis ion A r e l axed  t h e  s t r e n g t h  and dimensional  requirements 
of t h e  b a s i c  s p e c i f i c a t i o n  i n  s e v e r a l  r e s p e c t s .  However, 
t h e  record i n d i c a t e s  t h a t  both ve r s ions  of t h e  s p e c i f i c a t i o n  
r e q u i r e  1/2-inch cha ins  w i t h  3/4-inch coupl ing  l i n k s .  
P l a t t ' s  b id ,  t h e r e f o r e ,  would have been r e j e c t e d  under  
e i t h e r  ve r s ion  of t h e  s p e c i f i c a t i o n .  As a r e s u l t ,  P l a t t  was 
no t  p re jud iced  by t h e  c o n t r a c t i n g  o f f i c e r ' s  erroneous 
r e f e r e n c e  t o  r e v i s i o n  A r a t h e r  t han  t h e  b a s i c  s p e c i f i c a t i o n ,  
because both v e r s i o n s  of t h e  s p e c i f i c a t i o n  r eau i r ed  a 3/4- 
inch coupl ing  l i n k ,  and t h e  post-bid opening i n q u i r y  
e s t a b l i s h e d  t h a t  P l a t t  d i d  n o t  in tend  t o  provide  a product  - - 

t h a t  conformed t o  t h a t  requirement .  

With regard t o  P l a t t ' s  c o n t e n t i o n  t h a t  D I S C  should not  have 
l i f t e d  t h e  " s t o p  work" o r d e r ,  w e  no te  t h a t  D I S C  was not  
r equ i r ed  t o  suspend performance dur ing  t h e  pendency of t h i s  
p r o t e s t  because P l a t t ' s  p r o t e s t  w a s  not  f i l e d  w i t h i n  10 
calendar days of contract  award. The c o n t r a c t  was awarded 
t o  McCartney on January  2 0 ,  1988, and P l a t t  d i d  not  f i l e  i t s  
p r o t e s t  w i t h  our O f f i c e  u n t i l  September 19. Under t h e  
Competition i n  Con t rac t ing  A c t  of 1984, 31 U.S.C. 
§ 3553(d) ( 1 )  (Supp I V  19861, t h e  suspension of c o n t r a c t  
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performance is required o n l y  where t h e  c o n t r a c t i n g  agency 
r e c e i v e s  n o t i c e  of a p r o t e s t  from our Office w i t h i n  
1 0  ca lendar  days o f  c o n t r a c t  award. 

The p r o t e s t  i s  d i smissed  i n  p a r t  and den ied  i n  p a r t .  

/+ k i n k  General Counsel 
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